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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, 
SONITPUR AT TEZPUR

PRESENT  :    Sri P.C. Kalita, AJS,
Assistant Sessions Judge, 
Sonitpur, Tezpur.

SESSIONS CASE NO. 160 OF 2012

GR Case No. 942/ 2011

Under Section 376/ 417 of Indian Panel Code

State of Assam

–Versus –

   Sri Bijoy Boro,
Son of Sri Deba Kanta Boro,
Vill – Meghaiati, Ulubari,
PS – Thelamara,
Dist – Sonitpur, Assam. …………. Accused Person       

ADVOCATES APPEARED:

For the State : Sri Mahendra Bora, 
Additional Public Prosecutor

For the accused person     :       Smti Dulumoni Sinha,
 Advocate

 
Date of evidence :   09– 08 – 2012, 07-09-12,

 08-10-12, 1412-12, 02-05-13,
 26-06-13, & 03-09-13.  

  

Date of Argument :  29– 10 – 2013. 

Date of Judgment :   11– 11 – 2013. 
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J   U  D  G    M   E  N   T. 

1. The  prosecution  case,  inter-alia,  in  brief  is  that  the 

informant  Miss  “X”,  lodged  an  ejahar  in  the  Thelamara  police 

Station alleging that for last two years accused Bijay Boro, with a 

false promise to marry her, committed rape on her against her will. 

Now,  the  accused  refused  to  marry  her  and  on  14-05-11,  the 

accused got married another girl.      

2. On the basis  of the aforesaid ejahar,  the Officer-in-

Charge of Thelamara PS registered a case, conducted investigation 

and  thereupon  laid  chargesheet  u/s  376  of  IPC  against  the 

accused.  

3. After  appearance  of  the  accused  person  before  the 

Court,  the  learned  Chief  Judicial  Magistrate,  Sonitpur,  Tezpur, 

committed  the  case  to  the  Court  of  learned  Sessions  Judge, 

Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, Sonitpur, 

Tezpur transferred the case to this court for trial. Considering the 

materials available on case record and relevant documents of case 

diary, the charge was framed against the accused person by my 

learned  predecessor  under  Sections  376/417  of  IPC.  Then  the 

contents of charge was read over and explained to the accused to 

which, he has pleaded not guilty and claimed to be tried. 

4. To  bring  home  the  charges,  the  prosecution  has 

examined as many as 8 (eight) PWs.  The accused is examined u/s 

313 CrPC . The pleas of the accused are of total denial and he has 

adduced a defence witness.  

5.  Point for determination:

(i) Whether the accused two years back from 14-05-11 

committed rape on Miss “X” and thereby committed an 

offence punishable u/s 376 of IPC ?
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(ii) Whether the accused on the same day and same 

time  cheated Miss “X” by committing sexual intercourse with 

her on pretext of getting her marry and thereby committed 

an offence punishable u/s 417 of IPC ?  

Discussions,   Decision and reasons thereof:-  

6. I  have  carefully  perused  the  evidence  and  the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of PWs to decide the case 

at hand.  

  

7. PW 1, Sri Bhutto Kr. Rava, Lat Goanburha, stated that 

he knows the accused Bijoy Boro and the victim Miss “X”. About 

one year back the incident had taken place. He learnt in the village 

‘mel’ that there was love affairs in between the accused and the 

victim Miss “X”.  The victim Miss “X” stated in the ‘mel’ that she 

loved Bijoy Boro but accused refused to love her. Accused stated 

that the victim Miss “X” loved one of his friend. There was village 

“mel” for two times but the matter was not settled. 

8.     PW  2,  the  victim  Miss  “X”,  stated  that  she  knows 

accused Bijoy Boro. Two years prior to the incident, accused used 

to come to her house and she introduced with the accused and 

thus developed love affairs  in between them. One day, about 2 

years  back, accused did bad acts  forcibly  with her  on the road 

when accused came to drop her. The accused committed rape on 

her against her will.  Accused promised to marry her.  When she 

asked the accused to marry her, the accused told her that he was 

family  problem.  Accused  stated  to  different  persons  that  he 

committed rape on her. Later on, accused left her company. One 

day, she gave him a fist blow as he was given a false promise to 
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marry and did not come to contact her. Thereafter, she reported 

the matter to the AABSU Organization. The accused beg apology 

from her through other people. In the village “mel” accused told 

her that he could not accept her. The village elderly people told her 

that accused would marry only her. When she heard that accused 

got married another girl she lodged the ejahar. Ext. 1 is the ejahar 

and Ext.  1(1)  is  her  signature.  Accused committed  rape on her 

about three days. Police interrogated her, got medically examined 

and  recorded  her  statement  through  the  court.  Ext.  2  is  her 

statement  u/s  164  Cr.P.C.  and  Ext.  2(1)  and  2(2)  are  her 

signatures thereon.

9.      PW 3 Smti Senehi Doimari, sister-in-law of the victim, 

stated that about last two years the accused used to come to their 

residence. She learnt that accused loved the victim Miss “X”. One 

day she saw them doing bad acts, and as such, she did not call 

them. There was a village ‘mel’ for this matter and in the village 

‘mel’ it was resolved that accused could not marry other girl till the 

victim Miss “X” would get married. If the accused got married then 

the villagers will hand over the victim Miss ”X” to the accused. One 

day,  the victim Miss “X” was taken to the house of the accused but 

the accused refused to accept her. Then, the ejahar was lodged. 

10.     PW4, Smti Riniki Doimari, a neighbour, deposed that 

she knows both the parties. About 1/ 1½ years back the incident 

occurred  at  night.  Victim Miss  “X”  told  her  that  on  the  day  of 

occurrence while she was returning from a marriage ceremony, on 

her way back, accused committed rape on her. Also the victim told 

her that accused Bijoy would marry her. But the accused did not 

marry  the  victim.  One  day  while  accused  Bijay  arranged  for 

marrying another girl, she took the victim Miss “X” to the house of 

the accused for staying there. 
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11. PW 5, Smti Rakhi Boro, deposed that she knows the 

accused and the victim Miss “X”.  The incident occurred in the year 

2010.  On the  day of  occurrence,  victim Miss  “X”  was  returning 

home attending in a puberty marriage ceremony of their  village 

and accused Bijay accompanied the victim Miss “X”.  Victim Miss 

“X” told her that on her way back, accused Bijay committed bad 

acts with the victim. On enquiry being made, accused confessed to 

have committed bad acts and also told that he would marry Miss 

“X”. But, later on, accused got married another girl. On the day of 

occurrence, she went to hand over the victim to the accused in his 

residence, but there was quarrel in between them. They came back 

and thereafter victim Miss “X” lodged an ejahar. 

12.    PW 6, Sri Santa Ram Mudi, a village headman, stated 

that he knows both the parties. About 1/ 1½ years back there was 

a village ‘mel’ at their village regarding a dispute arisen between 

the accused and the victim Miss “X” where he was present. In the 

village ‘mel’  the prosecutrix (PW 2) confessed to have loved the 

accused.  In  the  village  “mel’  they  found  no  proof  against  the 

accused Bijay. So, the villagers could not arrive at a decision. 

13.  PW 7 Dr. J. Begum, deposed that on 14-05-2011 she 

was at Kanaklata Civil Hospital, Tezpur as Sr. Medical and Health 

officer and on that day at 12 p.m. she examined Dolly Doimari, 

D/O  Dimbeswar  Doimari  of  village  Baghmara,  Police  Station 

Thelamara, in reference to Thelamara PS Case No. 43 of 2011 be-

ing escorted and identified by mother and WPC Chitralekha Devi. 

Upon examination she found the following :-

GENERAL EXAMINATION.
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Height – 5 ft , Weight – 43 Kg, Teeth 14 / 14. Secondary sexual 

character are well developed. No marks of violence or injury seen 

on her body or private parts. She gave the history of sexual contact 

with the accused. Hymen is absent. 

X-ray examination done (report enclosed herewith). Age of the per-

son is above 18 years.

Inference:

The girl is above 18 years of age has no sign of sexual assault. But 

absent of hymen suggested that sexual contact happened. 

 Ext. 3 is her medical report and Ext. 3(1) is her signa-

ture. Ext. 4 is the advice slip. Ext. 5 is the Radiologist report.

14. PW 8, Sri Prabhat Rajkhowa, SI of police (IO), stated 

that  on  14-05-11  he  was  working  as  SI  at  Thelamara  Police 

Station. On that day, one ejahar lodged by victim Miss “X”, he was 

endorsed for investigation, after registering it. Finding the victim 

Miss “X” in the Police Station, interrogated her and forwarded her 

to  Kanaklata  Civil  Hospital,  Tezpur  for  medical  examination.  He 

recorded the statements of the witnesses at the Police Station. He 

visited the place of occurrence and prepared a sketch map of the 

place of occurrence. Ext. 6 is the sketch map and Ext. 6(1) is his 

signature  thereon.  He collected he medical  report of the victim. 

After completion of investigation, submitted chargesheet u/s 376 of 

IPC against the accused Bijay Boro. Ext. 7 is the chargesheet and 

Ext. 7(1) is his signature.  

      

15. DW 1, Sri Bani Kanta Boro, stated that he knows both 

the accused and the prosecutrix. About two years back the incident 

occurred. Dibakar Boro is his elder brother who is a friend of the 

accused. His elder brother Dibakar Boro had love affairs with the 
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prosecutrix for 1½ years. But his family members did not allow his 

elder  brother  to  get  marry  the  prosecutrix  because,  she  was  a 

woman of  bad character.  Then,  the  prosecutrix  forcibly  tried to 

love  the  accused  Bijoy  Boro.  Due  to  love  affairs  with  his  elder 

brother and due to her bad character accused refused to marry the 

prosecutrix.  One day, when accused went to get  marry another 

girl, then the prosecutrix along with other persons armed with dao, 

lathi  etc, in their  hands unlawfully entered into the residence of 

accused and assaulted the women attending in the house of the 

prosecutrix. Accused never promised to marry the prosecutrix and 

never  committed  bad  acts  with  her.  Before  marriage,  the 

prosecutrix convened a villaged ‘mel’ where he was also present. 

The prosecutrix could not prove her allegation in the village bichar. 

The prosecutrix lodged a false case against the accused.   

Rape.

16.  Section 375 of IPC defines rape,  as follows:

“375. Rape – A man is said to commit “rape”  who,  

except  in  the  case hereinafter  excepted,  has  sexual  intercourse  

with a woman under circumstances failing under any of the six  

following descriptions:

First – Against her will. 

Secondly, - without her consent.

Thirdly,  -  with  her  consent,  when  her  consent  has  

been  obtained  by  putting  her  or  any  person  in  whom  she  is  

interested in fear of death or of hurt.

Fourthly,  -  with  her  consent,  when the  man knows  

that he is not her husband, and that her consent is given because  

she believes that he is another man to whom she is or believes  

herself to be lawfully married.
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Fifthly,- with her consent, when at the time of giving  

such consent, by reason of unsoundness of mind or intoxication or  

the administration by him personally  or  through another  of any  

stupefying or unwholesome substance, she is unable to understand  

the nature and consequences of that to which she gives consent.

Sixthly,  -  with  or without  her  consent,  when she is  

under sixteen years of age.

Explanation – Penetration is sufficient to constitute the  

sexual intercourse necessary to the offence of rape. 

Exception – Sexual intercourse by a man with his own  

wife, the wife not being under fifteen years of age, is not rape.“  

To bring home an offence u/s 376 of IPC, the 

prosecution must prove :

“(i)  accused had sexual intercourse with a woman; 

(a)  if  the  woman  is  below  sixteen  consent  or  

willingness on her part would be irrelevant, except when the victim  

is his wife ; 

(b) if the victim not united by wedlock with accused  

be sixteen or above, the Court is to find on evidence that there  

was no willing participation or active consent on the part of the  

victim woman.”

17. PW  2,  the  prosecutrix,  is  the  star  witness,  in  the 

present case. Her deposition is that for last two years accused used 

to  come  to  her  house,  they  got  introduced  each  other  and 

thereafter  developed  love  affairs  between  them.  Her  further 

deposition is that one day when she was returning home attending 

in a marriage ceremony, on her way back, accused with a promise 

to marry her forcibly committed rape on her on the road. In cross 

this PW 2 stated that accused committed rape on her with a false 

promise to marry her.  Lateron,  she stated that  accused did not 

commit bad acts with her with a false promise to marry her, but 
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did bad acts only to love her (PW2). She also stated that she would 

have lodged the ejahar if the accused would get married her. She 

admitted that she did not mention in the ejahar that one day when 

she was returning from a marriage ceremony, accused did bad acts 

with her.  PW 2 further deposed that near the place of occurrence, 

there  were  houses  of  some people.  Accused  continued  to  have 

rape on her about 5 minutes, her wearing apparel were not torn 

off. She raised hue and cry but nobody came forward. Thereafter 

accused accompanied her to her residence. She further stated that 

accused committed rape on her only one day, whereas, in her chief 

she stated that the accused committed rape on her about three 

days.   

 The medical evidence (MO PW 7) shows that the age 

of the victim/prosecutrix (PW 2) is  above 18 years and the MO 

found no sign of sexual assault on the prosecutrix. 

 Now, from the evidence on record, it is seen that the 

prosecutrix (PW 2) is  a major,  above 18 years.  There was love 

affairs between the prosecutrix and the accused. The prosecutrix 

herself  made  contradictory  statements  stating  different  versions 

that  the  accused  committed  sexual  intercourse  with  her  with  a 

false  promise  to  marry  her  and  subsequently  stated  that  the 

accused did bad acts with her due to love affairs. She also in her 

chief stated that the accused committed rape on her about three 

days but in cross stated that accused only one day committed rape 

on her. 

PW 3, sister-in-law of the prosecutrix, in chief, though 

stated that one day she saw them to have involved in bad acts and 

she did not resist them, but in cross-examination she admitted that 

she did not state this fact before the Investigating Officer (PW 8). 
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Except this, this witness nowhere stated that accused committed 

rape on the prosecutrix (PW 2) with a false promise to marry her.

 PW 4, stated that the prosecutrix (PW 2) told before 

her that accused committed rape on her (PW2). Accused Bijoy Boro 

told  her  that  he  would  marry  the  prosecutrix  (PW  2).  PW  5, 

another  sister-in-law  of  the  prosecutrix  (PW 2)  stated  that  the 

prosecutrix told her that accused committed rape on her (PW 2). 

On being asked, accused confessed before her to have committed 

rape with the prosecutrix (PW 2). During cross-examination, these 

two witnesses  denied  the  defence  suggestion that  they  did  not 

state the aforesaid facts before the I.O. The Investigating Officer 

(PW 8), in cross stated that PW 4 and PW 5 did not state before 

him that the accused raped the prosecutrix. Thus, it appears that 

this  two witnesses  have made some contradictory statement  on 

this material point.    

PW 1  and  PW 6,  both  village  headmen,  who  were 

present  in the  village “mel”  do not  support  at  all  the  aforesaid 

testimony of PW 2. 

 The testimony of the prosecutrix (PW 2) that on the 

day of occurrence when she was returning home attending in a 

marriage ceremony, on her way back, on the road, accused forcibly 

committed rape on her with a false promise to marry her and when 

she cried nobody came to her rescue, did not inspire confidence. 

There was no sign of rape. The other witnesses also do not support 

the prosecution version. 
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Offence U/s 417 of IPC.

18.     Section 415 of IPC defines “Cheat” as follows : 

“Whoever,  by  deceiving  any  person, 

fraudulently or dishonestly  induces the person so deceived 

to deliver any property to any person, or to consent that 

any  person  shall  retain  any  property  or  intentionally 

induces  the  person  so  deceived  to  do  or  omit  to  do 

anything which he  would not do or omit if he were not so 

deceived , and which act or omission causes or is likely to 

cause  damage  or  harm  to  that  person  in  body,  mind, 

reputation or property, is said to “Cheat”. 

In order to establish an offence u/s 417 of IPC, the 

prosecution must prove -  “(1) Deception of any person:

    (2)  (a) Fraudulently or dishonestly inducing that 

person – 

     (i)    to deliver any property to any person; or 

     (ii)  to consent with any person relating to any 

property : or 

            (b) Intentionally inducing that person to do 

which he would not do or omit to do, and that act or omission 

causes or is  likely to cause damage or harm, to that  person in 

body, mind, reputation or property. A dishonest concealment is a 

deception within the meaning of this section.”

It has already been mentioned that the allegation of 

the prosecutrix (PW 2) is that on the day of occurrence accused 

committed sexual intercourse on her (PW 2) with a false promise to 

marry her.  But,  subsequently,  accused refused to marry her.  In 

cross-examination, the prosecutrix (PW 2) first stated that with a 

false promise to her (PW2), accused committed sexual intercourse 

with her. But, later on, the prosecutrix (PW 2) stated that accused 

did not do bad acts with her with a false promise to marry her but 

did bad acts due to love affairs. The prosecutrix (PW 2) further 
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stated that she would have lodged the ejahar if the accused would 

get married her. Thus, it appears that the evidence of prosecutrix 

did not inspire confidence and was self contradictory. 

PW1 (Lat Gaonburha), who was present in the village 

“mel”, in cross stated that the allegation brought by prosecutrix to 

the effect that the accused loved her, was not proved in the bichar. 

PW 3, sister-in-law of the prosecutrix, in chief, though stated that 

one day she saw them to have involved in bad acts and she did not 

resist them, but in cross-examination she admitted that she did not 

state  this  fact  before  the  Investigating  Officer.  Except  this,  this 

witness  nowhere  stated  that  accused  committed  rape  on  the 

prosecutrix (PW 2) with a false promise to marry her.

 PW 4, stated that the prosecutrix (PW 2) told before 

her that accused committed rape on her (PW2). Accused Bijoy Boro 

told  her  that  he  would  marry  the  prosecutrix  (PW  2).  PW  5, 

another  sister-in-law  of  the  prosecutrix  (PW 2)  stated  that  the 

prosecutrix told her that accused committed rape on her (PW 2). 

On being asked, accused confessed before her to have committed 

rape with the prosecutrix (PW 2). During cross-examination, these 

two witnesses  denied  the  defence  suggestion that  they  did  not 

state the aforesaid facts before the I.O. The Investigating Officer 

(PW 8), in cross stated that PW 4 and PW 5 did not state before 

him that the accused raped the prosecutrix. Thus, it appears that 

there  are  some  material  omissions  of  these  witnesses  on  this 

material aspect. So, their evidence can not be relied upon. PW 6, a 

village headman, who also attended in the village bichar, stated 

that the allegation leveled against accused by the prosecutrix (PW 

2) that accused loved her was not proved and as such there was 

no settlement in the village bichar. 
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19. In view of the above evidence on record, it appears 

that there is no materials to show that the accused person with a 

false promise to marry the prosecutrix (PW 2), committed rape on 

her and thereby cheated her (PW 2) not marrying. 

20. In view of the above discussions and considering all 

aspects, I hold that the prosecution has failed to prove the case 

u/s  376 and 417 of IPC  against the accused beyond all reasonable 

doubts.  Hence,  I  acquit  the  accused  from the  charges  levelled 

against him. 

21. The accused be set at liberty forthwith. His bail bond 

stands cancelled. 

 

 The case is disposed of accordingly.

22.           Given under my hand and seal of this Court on this day,  

the 11th day of November, 2013.

( P.C. Kalita)
         Assistant Sessions Judge,
                  Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :      (R. Hazarika),

 steno.

          

(P.C. Kalita)
Assistant Sessions 

Judge,
Sonitpur, Tezpur.
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Sri Bhutto Kr. Rava, 
PW 2 :   Prosecutrix,
PW 3          :   Smti Chenehi Doimari,
PW 4          :   Smti Rinki Doimari,
PW 5          :   Smti Rakhi Boro,
PW 6          :   Sri Santa Ram Mudi,
PW 7          :   Dr. J. Begum (MO),
PW 8          :   Sri Prabhat Rajkhowa (IO). 

Defence Witness         :    

DW 1          :   Sri Bani Kanta Boro.

Court Witness   :         Nil 

Prosecution Exhibits:    :   
 

Ext. 1   :    Ejahar.
Ext. 2   :    statement u/s 164 CR.P.C.
Ext. 3   :    Medical report.
Ext. 4   :    Advice slip.
Ext. 5   :    Radiologist report.
Ext. 6   :    Ejahar.
Ext. 7   :    Chargesheet.

   .

 
Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (P.C. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.


				Assistant Sessions Judge, 						Sonitpur, Tezpur.
	   Sri Bijoy Boro,
	ADVOCATES APPEARED:


